GROWERS COMMITTEE
WRITTEN SUBMISSION TO
TATOU VAI BILL 2020 SELECT
COMMITTEE
To Tatou Vai Bill 2020 fails to recognise traditional practises around natural resources and land, this
should be the foundation of the creation of new laws that are being introduced to Govern our
country and take us into the future. This document is provided to offer a voice to the views and
concerns of the Agricultural Community that the Growers Committee represent.
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PREAMBLE
In order to build a foundation of context pertaining to the introduction of To Tatou Vai
Authority Bill 2020 (TTVA Bill), for the convenience of the Select Committee (SC) below is the
Hansard from 8th July 2020, Honourable Mark Brown and his presentation to Parliament. This
has been taken a step further, a number of concepts have been highlighted, for reference
within this report.
Presentation of Bills 1
I call the Minister Responsible for the First Reading of the Bill.
ACTING CLERK AT THE TABLE (J. DANIEL): Short Title Reads: To Tatou Vai Authority Act 2020.
BILL READ A FIRST TIME
MADAM SPEAKER: Can the Minister please name the date and time of the Second Reading of the
Bill.
HON. M. BROWN: Forthwith Madam Speaker.
MADAM SPEAKER: To Tatou Vai Authority Bill 2020 has been named for Second Reading
forthwith.
We will now go to Orders of the Day.
ORDERS OF THE DAY
Orders of the Day is To Tatou Vai Authority Bill 2020. I call the Minister to move for the Second
Reading of the Bill.
HON. M. BROWN: Thank you Madam Speaker. I move:
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That To Tatou Vai Authority Bill 2020 be read a Second time
MADAM SPEAKER: You may continue Honourable Minister.
HON. M. BROWN: Thank you Madam Speaker. As alluded to earlier on in our discussions, the Te
Mato Vai water project is nearing its completion. Once the project is completed and commissioned, it
will be handed over to the Crown. Managing this new water network will be a very complex task.
That’s because the quality of the water will be far better than what we currently have and it will be
constantly monitored and tested by qualified people. For this reason, the Government through the
Cook Islands Investment Corporation established the wholly owned subsidiary To Tatou Vai Limited.
To Tatou Vai will be the entity that will be responsible for the operation and maintenance of our
water network here on Rarotonga. The company has been in operation for nearly two years or more
than two years Madam Speaker. We have employed a significant number of Cook Islanders most of
them returning from overseas who are well qualified and experience in water management.
We have also taken on those people previously employed under ICI who were responsible for water.
The formation of the company TTV was only intended for an interim purpose and it was always
intended by the Government to convert this company into a statutory corporation or into a
state owned enterprise. So it will have similar authorities, obligations that our other SOEs have like
Te Aponga Uira, Airport Authority and the Ports Authority.
That Madam Speaker and Members of the House is the purpose of this Bill. It is to establish the, To
Tatou Vai Authority. It will be a self-funding not for profit statutory corporation govern by a Board
and a CEO.
Over the last 6 and 7 years Madam Speaker the Government has taken great pains to engage with
the landowners of our water intake valleys. Every step of the way Madam Speaker I have consulted
with landowners and sought their consent and approvals to take the next step from the initial idea
to the planning, to the mapping to actual construction.
It is no different with this step Madam Speaker the Government fully intends to refer this Bill to
Select Committee but I myself will be conducting again various landowner consultations to brief our
landowners on the next steps in establishing this corporation under its own Act.
There are ten valleys Madam Speaker where we have built new water intakes. And it has been
pointed out to our people the largest infrastructure project our country has embarked on since the
construction of our international airport. And rightfully so Madam Speaker because we have for the
last 30 years heard the cries of our people wanting improved water into their homes.
Our people are sick of having air running through our water when it is dry weather and sick of having
mud run through our taps when it starts raining just as we say during the weekend. So, the system
that we have up and running Madam Speaker is world class and it is considered best fit for purpose
for our country.
Above the actual intakes and the tanks Madam Speaker is what is considered the catchment area.
When it rains water runs through these lands to the stream and the stream runs down to the intake
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where the water is captured. Our engagement with our landowners Madam Speaker is captured in
this Bill. Not just the landowners of where the structures are built but also the landowners of the
wider catchment area.
And this Bill will establish a catchment committee for each valley made up of persons appointed by
the landowners of those catchments. So these catchment committees Madam Speaker made up of
landowners will in effect allow the landowners to regulate their own lands to preserve the quality of
the water derived from these lands to benefit everyone living on Rarotonga.
So we met a number of the governance from the landowners during our previous consultations quite
a number of years back. But the Government will not take the land it still belongs to the landowners
and that people are entitled to free water. This Bill acknowledges that water is a fundamental
human right. And it will be captured in here that each person, every domestic household will be
entitled to a free allocation of water.
And that will be determined by the Authority once it has the formula or appropriate measure to
determine what that allocation will be.
However, again as a result of our consultations with stakeholders and landowners anybody who
makes money from this water network should be prepared to pay for that water and anybody who
waste water and lets water run without control should also be prepare to pay for that water.
This Madam Speaker was a result of my attendance at a Koutu Nui meeting some 5 years ago at the
Pukapuka hostel I recall. When the question was asked about the people who let their water run and
waste it. The overwhelming response from our Koutu Nui is that they should pay for that water.
Madam Speaker, To Tatou Vai does not expect to be charging for any water for at least two years.
The first thing that we need to do Madam Speaker is to install meters at every water outlet. These
has two purposes Madam Speaker it lets the household know how much water is being used but
secondly it will also identify if there are leaks that are occurring on their property. Either in their
house or under the ground in the pipe leading to their house.
And it will have two outcomes the first being to encourage people to conserve their water and
secondly it will encourage people to attend to any leaking pipes or taps on their property. Thirdly,
Madam Speaker this legislation will fall under the mandate of the competition and regulatory
authority.
Members will recall last year we passed the Competition and Regulatory Authority Act and we have
appointed a Regulator who is now part of the authority. And his first task of course was to play the
role of Regulator for the telecommunications pricing. We also added on to his responsibilities to look
at the electricity pricing by Te Aponga Uira. To make sure that the pricing that is being priced to
consumers is fair and reasonable. And we have included, To Tatou Vai their charging regime will fall
under the umbrella of the Regulator.
The quality of our water Madam Speaker will be determine under the Public Health Act. Every water
test so far Madam Speaker from our water outlets has indicated our water is contaminated with ecoli. The Ministry of Health has put out an official bulletin saying that the water is not safe to drink
unless you either boil it or treat it.
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Those same water standards, Madam Speaker will need to be adhered to by To Tatou Vai Authority.
At the end of the day, Madam Speaker we all want clean water running into our homes. We all want
consistent supply of water running into our homes.
I recall in the 1980’s, Madam Speaker those of us who have been alive that long, the continuous
power blackouts that we used to have with the Power Company which essentially forced the
Government of the day to invest heavily in upgrading our electricity power system.
Today, we have the same situation with our water but I am very pleased to report to the House,
Madam Speaker that our consultations with landowners to commence the trialling of our
sedimentation tanks and the use of the packale elements will be underway very shortly and I am
hopeful that we will be able to use this investment that our country has put in to provide clean
drinking water to all of our households. This Bill, in time will also extend its Authority to cover
Aitutaki but as yet there is no fully reticulated system in Aitutaki but we are looking to the future and
what our people want and if they do have a system that is put in place then this Authority can
provide the operations and management as well.
This is no different, Madam Speaker to what we have done today with the Power Supply in the
Outer Islands. All of the Outer Islands Power Supply, nearly all of them are coming under the
Operational Management of Te Aponga Uira. Each of the Island Governments have signed MOU’s
to enter into this Agreement to better facilitate the management of their solar systems but also to
utilize the skills and capabilities of Te Aponga to train their staff in the Outer Islands and to be able to
monitor and repair any work that needs to be done in a timely manner.
I am aware that we do have people who are against the water supply system that we are proposing
with To Tatou Vai and there will always be fundamental opposition by people who do not believe in
the use of any chemical but we have based our decision making, Madam Speaker on the best science
available on the advice of our medical and health authorities on what we believe is the best thing to
do for our people.
Because I know some of the detractors of this water system that we are proposing, Madam Speaker
they are people that can filter their own water at home and that’s fine, they can do that. This Bill
does not compel anybody, any household to compulsorily link up to the Government water supply
but if the Government water supply runs on to your land you will have a meter on that pipe but
there is nothing to stop people turning off their water and having their own water tank and catching
their own water.
The way that this water system is operating, Madam Speaker and from what we have been able to
obtain from our experts, people will be able to connect to the Government water system far more
cost effectively than setting up their own private water system and if people do not want chlorine in
their water. Madam Speaker it’s a very simple matter to do what people in New Zealand do and
install a very simple chlorine filter at their kitchen tap which takes the chlorine out of the water.
What I am concerned with, Madam Speaker in my constituency a number of elderly people who rely
on the Government’s water. They rely on family members to run to the Water Station and fill up
their water bottle. When there is no one to run and get their water they rely on their stove to boil
their water and use their gas to boil their water. We want to be able to provide clean drinking water
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into all our households particularly the households of our vulnerable so they do not compromise
their health by drinking water contaminated with e-coli and that they can be assured that every time
they turn their tap on they get clean water and not muddy water.
These are the people we do this project for, Madam Speaker and we are confident that with the
advice that we have received that this Government is doing the right thing and it’s about doing the
right thing, Madam Speaker not doing the popular thing. That’s what a real Government does,
thank you Madam Speaker.

INTRODUCTION
The TTVA Bill in its current form, is unacceptable!
The resounding voices of Rarotonga at the Vaka Consultations was an undeniable testament to the
aggressive statement above. Throughout this submission many references will be provided for easy
reading, understanding and convenience. Despite it being presented on behalf of the growers and
farmers community, it is difficult to separate said group from the general public. Subsistence
agriculture is a way of life in the Cook Islands culture, a concept which this Bill fails to recognise or
acknowledge. Honourable Mark Brown was correct in stating that “managing this new water network will
be a very complex task” yet has failed to ensure the complexity of such a system has the legislation to
match. To Tatou Vai Code of Practice for Design and Construction of Water Supply Infrastructure
document (TTV Code)2 was finalised in June 2019 and specifies various demand types within Society
here in Rarotonga. Residential, Hospitals, Hotels, Restaurant, Commercial, Offices and Schools,
Agricultural and Industrial. The document was originally introduced in May 2019, allowing time for this
content to be included within the Bill. Te Mato Vai Draft Master Plan – Consultation Summary (TMV
Summary)3 claims Agriculture makes up 32% of the demand for water. There are copious sources of
information available within numerous Government literature identifying Agriculture as a major user of
water, Agriculture as an integral part of Cook Island society, Agriculture as a necessary practise for food
security and the importance of water security for that purpose. These include but are not limited to:
-

Land Use policy for the Cook Islands 2008, states the importance of traditional practise around
water
Water Snapshot 2008, speaks to creating Water Partnerships between [Agriculture] and Water
Suppliers
Cook Islands National report
Northern Water Harvesting & Drought Proofing for Pukapuka, Nassau & Penrhyn identifies
ground water as a supplementary source of supply for Agriculture
Agriculture Field Reports 2016 defines “Future water for Agriculture”, acknowledging the desire
for Agriculture sector to “know more about future water supplies for Agriculture use”.
Linking farmers to markets: Realizing opportunities for locally produced food on domestic and
tourist markets in Cook Islands 2014 by the FAO, below is an extract from this report:

The above list is added to by other Cook Islands Government literature, along with reports and
recommendations from the ADB, other FAO documents and the list goes on. Government are in a
better position to consolidate all of this information in order to create legislation which best suits water
management in the Cook Islands. These literatures are not just limited to Agriculture but can be used as
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a starting point to create and future proof legislation for the Cook Islands, no to aronga rikiriki e to tatou
matakeinanga. Honourable Mark Brown states the new water system is “considered best fit for purpose
for our country”, it is not unreasonable for Rarotonga and Aitutaki to demand a legislative draft to match.
While perusing this submission please reasonably consider the extent of its interpretation, due to the
absence of:
1. Policy provided to Cabinet prior to drafting instructions (outlined as a requirement in OPM
National Policy Toolkit)
2. Information supporting TTV becoming an SOE under CIIC is best option (possibly included in
policy)
3. Drafting instructions
4. Regulations
5. Essential information in general for clarity and interpretation of the TTVA Bill
TTVA Bill 2020 third reading must be deferred until all necessary information is available for collation,
analysis and communication back to the public, once data sets are adequate to measure water use
trends. An example of essential data is the measuring of use of water across various households,
sectors and locations, in order to establish a baseline for “normal” water use. Participants to this
program should be willing, and will range across different locations, sectors and household types in
Rarotonga. Below is an extract from Preparing the Infrastructure Development Progress6, which
demonstrates the importance of using relevant information and data to measure affordability and
appropriate water usage to determine “free allocation” of water.
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3 Explanatory Notes
According to the University of Sydney An explanatory memorandum or notes depending on
Jurisdiction, seeks to explain what provisions in a particular Bill mean, and what the Bill is
attempting to achieve if passed as law.4
3.1 Statements used but undefined
Legislation is an instrument for communication, and must be interpreted as a whole, having regard to
its purpose in making a law, its constitutional role and those of the other branches of government.
Despite this, there are parts within the explanatory notes as well as the bill, that refer to:
-

Qualified persons
Far better [quality of the water]
Community resource owned by the collective
Social responsibility
Making contingency for future demand for water
Most of the network
Any access agreement [with landowners]
Subject to some exceptions

Common sense cannot be used to interpret the above, as none of these statements are defined within
the ambit of the Bill. The water system built by Te Mato Vai requires expert and technical skills to
manage and maintain due to the inclusion of disinfectants and treatment methods specific to that
system, it is imperative that Qualified persons are defined, along with an explanation of what “far
better” quality is, water standards are referred to the Public Health Act 2004 (PHA). An expectation of
higher quality water due to the introduction of TMV system, should be redefined and updated within the
PHA 2004. The definition of contingency means for future events which may be possible but cannot be
predicted. Contingency sources for future water should be removed from the Act but can be included in
a policy document that allows change and can be adapted as required. “Most of the network” pertains
to what is included on native freehold land as defined under the Cook Islands Act 1915. For clarity rather
than including undefined references of what cannot be used to secure loans, a recommendation would
be to specifically list assets and asset categories that are permitted to be used as security against loans.
Agreements with Landowners is yet to be reached, this must be a preclusion as the this agreement
underpins the very existence of To Tatou Vai. Despite Hon Mark Brown stating under oath in
Parliament the following “This Bill does not compel anybody, any household to compulsorily link up to the
Government water supply”, Section 29 Customer Participation Compulsory is in direct conflict with this
statement. The above may be viewed as rather extreme, but this law must be enacted to ensure Cook
Islanders are protected from negligence, secure their rights to water as indigenous owners of water
within their own country and be future proofed for future generations. A fair judgement of TTVA Bill is
that it protects TTVA and all employees while consumers are exposed.

3.2 Responsibility to Consumer
Explanatory notes outline TTVA Board establishment and governance, the responsibility of TTVA to the
Cook Islands Investment Corporation (CIIC) regarding Financial Reports and strategic plans. On the 24 th
of August 2020, the Growers Committee along with Landowners and Te Vai Ora Maori were invited to
be witnesses to communicate verbal submissions on the Bill. Honourable Mark Brown provided clarity
to the ownership of the newly installed TMV system, “it is owned by the people”. What is TTVAs
responsibility to the people. TTVA business category can be viewed as that of Te Aponga Uira (TAU),
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Bank of the Cook Islands (BCI), Vodafone Cook Islands, Cook Islands Ports Authority (CIPA), Cook
Islands Airport Authority (CIAA) which are all State-Owned Enterprises. Financial reports should be
made available to shareholders i.e. consumers, as it is owned by the Cook Islands people. Operations
and financial reports should be made public (unless sensitive) to encourage buy in of the Cook Islands
people. This must be legislated. Opportunity exists to reduce the regulatory burden on consumers, and
to enhance stakeholder confidence improving transparency of decision-making.
3.3 Failure to acknowledge customary values and practise around water
The Cook Islands Constitution Section 66A Custom, says in addition to creating laws pursuant to Article
39, parliament may make laws giving effect to customs and usage. Below is an extract from the Water
Resource Management Act for Vanuatu, as an example of recognition of customary values:

Vanuatu is a realm Country. It has acknowledged and legislated access to the use of water under
traditional practice. “The issue of water is very central for indigenous peoples because of course it’s related
very much to their claims to their lands, territories and resources”.5

4 Part 1 Preliminary Matters
Section 4 Purpose, Section 5 Interpretation, Section 6 Act Binds the Crown
4.1 Section 4 Purpose
The Agricultural Community are heavily opposed to water charges. Based on costs, subsistence
growing could contract, while commercial farming becomes prominent. Subsistence farming is a way
of life in the Cook Islands, a negative impact on this group of society is unfavourable. Water is not a
public service 4.(a), it is a right, second only to Air. Social responsibility 4. (b) requires qualitative and
quantitative research. If water is perceived as being too expensive the introduction of water tariffs will
impact on cost of production and cost of food. Growers and farmers will be penalised twice in this
scenario, growers and farmers will be less likely to covert vacant land for agricultural use (e.g. family
holdings); if charged with ongoing fees for the availability of water (connections), fields may not be
tended for an extended period to allow for soil regeneration - reconnection fees will deter the
implementation of irrigation systems. TTVA provides the system built to convey water to various
locations and consumers, including Farmers and Planters. The water itself is not a service, it is a natural
resource. A number of Land owner Consultations have been undertaken by the SC, in isolation from the
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Vaka Consultations to their merit but 4.(d) obviously has not been satisfied as disgruntled landowners in
opposition to this bill, communicate that they are not satisfied with the recognition and acceptance of
their roles as Atu Enua. Delay the bill until the Landowners access agreement has been finalised.

4.2 Section 5 Interpretation
- Qualified person must be defined as meeting a minimum standard requirement for job being
undertaken.
- Definition of “Network” includes “other collection points”. Clarity must be provided by Select
Committee on what other collection points will include.

5 Part 2To Tatou Vai Authority
Section 7 Authority Established, Section 8 Functions of Authority, Section 9 Powers of Authority, Section
10 Power to Borrow and Charge Property

5.1 Section 8 Functions of the Authority
Sections (a) to (h) include areas that require amendments. 8.(a) specifies its functions for public supply
but fails to mention public consumption. TMV system was installed specifically to deliver safe potable
water to Rarotonga. Is cost effective applicable to the consumer or the Authority? This Bill must include
within the Functions of the Ministry
(a) to collect, treat, and reticulate water for public supply and consumption in a safe, reliable,
efficient cost- effective method to consumers
The function of building facilities and networks mentioned under (b) should be removed as this is
currently carried out by Infrastructure Cook Islands. The function of the Authority (under CIIC) is to
manage, operate and maintain current systems. Sub section (h) must be removed, Minister should not
have the Authority to introduce any other functions. This can be replaced with the following:
(h) acknowledge various water uses and identify alternative appropriate and sustainable water sources
Each water use should have its own section within the Bill rather than be relegated to a sub legislation
(regulation). An opportunity to include a section for Agriculture and differentiate between the various
subcategories i.e. commercial or non-commercial, subsistence or for sale, crops, livestock or flora etc.
Agriculture is diverse and must be recognised as such. Various crops and livestock require varying
amounts of water. What may be perceived as wasted water, could in fact be appropriate to what is
required, for the safe production and supply of food.

5.2 Section 10 Power to Borrow and Charge Property
Section 10 should be removed completely. There is no law prohibiting the sale of all or part of TTVA i.e.
privatization. The Cook Islands Corporate Enterprise Policy 2017 – 2027 states “In that instance
government may choose to “privatise” an SOE i.e. sell it to private interests”7. Honoyrable Mark Brown
mentioned a number of times to provide reassurance that TTVA is just like TAU and Vodafone.
Vodafone is 60% foreign owned. TTVA must be prohibited from using any of its assets, including the
value of permits, licenses or the value of water itself to secure loans.
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6 Part 3 Landowners
Aside from the following 2 recommendations under this section, the Growers Committee
pledges support to landowners submissions, to encourage their wishes and recommendations.
6.1 Section 15 Role of CEO
Remove this section. Under customary practise, uninvestigated land may not be titled, but the rights to
caretake that land rests with families below its boundaries. The minister should not have the power to
appoint a “person” to make up the catchment committee in this scenario. In the event decisions are
required to be made pertaining to uninvestigated land, it must revert back to the catchment committee
closest to that site.
6.2 Section 16 Rotation of voting members of catchment committee
Voting committees are established to represent the best interests of those families that have placed
them there. Bad decisions made by voting members consistently should not be allowed to continue for
3 years. Growers committee recommends an AGM be held annually for each catchment, where voting
members can be replaced annually, if families decide their interests are not being represented fairly.
The maximum 3 years requirement continues to be applied.

7 Part 4 Operations
Section26 Tariffs and Not for Profit, Section 27 Limitation of water supply, Section 28 No transfer of
Authority reserves, Section 29 Customer Participation Compulsory, Section 30 Obligation to manage
fair allocation of available water, Section 31 Directions to supply of water
7.1 Why is the Authority a State-Owned Enterprise?
As a State-Owned Enterprise in the Cook Islands TTVA will be governed by the CIIC Act. If TTVA is a not
for profit, a recommendation is that it remains under ICI. TTVA board can continue to exist and operate
as outlined within this Act but continues to be governed by a Ministry rather than CIIC, as a Corporate
Crown Entity. There are no laws which prohibit privatisation of any SOE within the Cook Islands. See
extract below from the Cook Islands Corporate Enterprise Policy 2017 – 20277:
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In a Cook Islands News Article published on May 20, 20118 Hon Mark Brown explains the transition to
privatisation to strengthen the economy.

Can we assume there are no laws which prohibit privatisation of an SOE? If not, it must be legislated
that TTVA cannot and can never be privatised. The link for the full article is provided in the references
section. In another article from RNZ published on the 26 May 2011, Honourable Mark Brown to his
credit, expresses personal views on privatisation of public assets:

To privatise or not to privatise? TTVA should never be privatised, it must be legislated specifically within
this Act and any other Act which is impacted must then be amended and updated. Growers and
Farmers in the Cook Islands in the future will not have the same compassionate leaders that we have
today. It is important this Bill is future proofed for the next generations to come.
7.2 What is Affordable?
Under Section 26.(3) and 26.(4) differentiation between water use must be included within the Act
itself. The amount of water used requires updated information and data in to establish a baseline. This
will eliminate the use of terms such as “reasonable quantity” which can be replaced by “appropriate
quantity” defined by data and analysis. Agriculture has many different uses and many different layers of
growers. What is affordable to 1, may not necessarily be affordable to another. It is imperative that
indefinite words not be used within legislation to avoid broad parameters.
The use of indefinite words in statutes should be avoided. Words and expressions which fall into this general
class are those referring to a state of mind, such as knowingly maliciously, willfully, words referring to what
must be a matter of opinion or circumstance, such as reasonable, seasonable, due, due cause, due diligence,
due notice. proper, dangerous, sufficient, excessive, extreme, justly, favourable. necessary, needful, or words
of degree or condition which do not permit of easy objective measurement, such as forthwith, immediate,
night-time, and good standard. Careless use of "and" for "or" and vice versa often perverts what BENCH AND
BAR seems to the court to have been the legislative intent. Such errors are unnecessary and inexcusable.
(Duncan Kennedy, Legislative Bill Drafting 1964.9
Growers and Farmers which have communicated with Growers Committee have voiced their
disagreement to pay for water. Numerous connections on varied plots of land will incur a fee despite
water not being used. Is there a study available to define the following:
1. How much would food production cost, increase for Agriculture community members to leave
the sector resulting in a contraction of the Industry? (Social and economic impact).
2. How much would locally produced food, need to increase in price, for consumers to stop
purchasing? (Economic impact on Agricultural community)
The next Cook Islands National Census is due to be carried out in 2021, an opportunity to collect
relevant information as part of the measure pertaining to affordability. As TTVA has confirmed
consumers will not be paying tariffs for water for at least 2 years, the next question is a priority.
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Why is the Bill being introduced now, without relevant information collected, analysed and used to
create measures in order to determine concise requirements under 26.(3) & (4)?

7.3 Section 27 Limitation of Water Supply
The only situation where water supply should be limited, is a prolonged drought. There is no financial
support available to a Farmer, or anyone below the age of 60 from INTAFF except for TAU subsidy or
the Destitutue Welfare fund. Honourable Mark Brown, during the Vaka Consultations made statements
about a hardship facility presently available, which can be accessed. Will Growers and Farmers be able
to access funds if and when required? This section can be included in Regulations or Policy not within
the Act itself. Please ensure all information is provided prior to the Bill being read for the third time.
Third reading to be deferred until all necessary and relevant information has been provided to the
Agriculture community or general public, for additional feedback on the final amended draft.

7.4 Section 28 No transfer of Authority reserves, Section 29 Customer Participation Compulsory
Both sections mentioned above must be removed. If TTVA should not be collecting more money that is
required to manage itself and deliver safe and reliable water, then what is the need for a reserve
account? A possible MOU with another Agency to handle excess reserves. Section 29 Customer
Participation Compulsory must be removed, to support Honorable Mark Browns presentation in
parliament.1

7.5 Section 30 Obligation to manage fair allocation of available water
There are too many broad/vague terms within this section. Fair and reasonable grounds are both terms
that frustrate an attempt to interpret this Bill. Reasonable grounds are not enough to base decisions
on. Investigations into what is considered to be a law, is important. We strongly object to agricultural
users being the first to have supply restricted - s. 30(4)(a). Restriction of irrigation water will negatively
affect crop production and livelihoods.

7.6 Section 31 Directions as to supply of water
How much is enough? How much is too much? According to section 31(3), if water is used for
commercial purposes no free allocation exists. Assume that Agricultural Community carries out a
variety of functions around their home as well as in plantations, but if their plantations or livestock are
around the home, and they sell is this commercial? What defines commercial under this section? It is
extremely important to communicate this to the reader of the bill, as this information determines the
“free allocation”.

8 Part 5 Governance
Section 32 to Section 55 involve nomination of TTVA Board, Policy making, Membership and
procedures and Financial reporting.
8.1 Board of Directors
Growers Committee have been given explicit instructions to request a position on the Board that
represents the Growing and Farming Community. 35(2) - The process by which a person can come to
be “registered on the CIIC database” should be detailed or this section must be amended to clarify how
an individual can be included on the CIIC database. Advertisements in Cook Islands news and online
inviting expressions of Interest for Directorships is part of this process and should be specified as part of
this section.
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8.2 Section 36 Disqualifications for Appointments as Directors, Section 37 Qualification for appointment
as chairperson of the Board
Below is an extract from the Cook Islands Stronger Investment Climate for Economic Growth10:

Could we argue that allowing an individual to sit on a Board and input on governance for the most
valuable resource we own allows the following:
1. Has been imprisoned but for less than 2 years?
2. Has sat on a Board or owned a business with 30% shareholding or less, that has gone into
liquidation?
Why 30%, why not 10%, or better yet only include nominees that have NEVER been convicted or have
only sat on or owned businesses that were 100% successful. Section 36(c) and (e) must be changed to
reflect the same then Section 37 as a result. We also question why the appointment of a director with
socio-economic understanding s.35(f) should be at the minister's discretion s33(1)(b). All appointments
should be subject to the same review and approval process.
8.3 The Authority and Its Employees, Cook Islanders and Permanent Residents prioritised
Cook Islanders and Permanent Residents must be considered priority when choosing employees and
staff. Unless all avenues have been exhausted to appoint an individual in a particular role, be it general
or specialist, NO advertisements should be made in order to fill the position from overseas. It is
common practise for CIIC or Government Agencies to advertise both onshore and offshore
concurrently, when attempting to fill positions in government roles.
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8.4 Financial Reporting
Section 49 through to 55 outlines TTVAs responsibility of financial reporting. Financial reports should
be made publicly available. All interested parties including the Agricultural community will benefit from
being made aware. National sense of pride around TTVA can be built to encourage acceptance as a
new Entity. The statement of Corporate Intent must be made available to everyone in a timely manner
after it’s approval by cabinet.

9 Part 6 Offences and Civil Liability
This section outlines offences that are liable to attract fines and penalties. During the Vaka
Consultations advice was amounts included in this Bill were to deter unlawful activity. Fine amounts
such as $200,000.00 and $300,000 are equal to fines included in Seabed Mining Regulations for
multibillion-dollar companies. The highest amount in SBM laws for the Cook Islands is $300,000.
Commissioner Tetava has valuable and appropriate information/knowledge pertaining to the ability of
the general public to meet the fines imposed. Our recommendation is that Commissioner Tetava, local
JP’s and previous cases in the Cook Islands can be referred too, or consulted on, to establish amounts
that are fair yet serve the purpose required.

9.1 Section 60 Resale of water prohibited
The Authority has discretion to allow 3rd parties to resell water. Vaima is an example of a local business
that will be required to apply for permission to resell water. Under 60.(3) and (4) TTVA may give or
withhold permission in its discretion. Discretionary power is open to abuse and corruption. A better
option would be to revert these applications back to the Catchment committees for recommendations.
Requirements for granting of permission for 3rd party local sellers must be outlined within the Bill or
Regulations, and reasons for withholding permission MUST be explained. Items like party ice, drinking
water, coffees and teas from cafes, restaurants etc can all be argued under this section. Quality of life
for Growers and Farmers can be affected as most enjoy a beverage of some sort, but more importantly,
if members of this community agree to allow other planters or farmers to use specific connections and
request payment from them for the use of these connections, Farmers and Growers may be penalised
under this section.

10 Part 7 Water Quality
Section 61 Testing and Section 62 Public notice does not clarify what the purpose of water testing is for.
TTVA under this section is required to test water at least once a month. Hon Mark Brown stated that
“We want to be able to provide clean drinking water into all our households particularly the households of our
vulnerable so they do not compromise their health by drinking water contaminated with e-coli and that they
can be assured that every time they turn their tap on they get clean water and not muddy water”. It takes
less than 4 weeks for water to become contaminated. To uphold the promise of safe drinking water, it
must be tested at least fortnightly to ensure minimum standard of quality.

10.1 Section 63 Liability of Authority Limited
This section leaves those who are most vulnerable in our community to financial exposure. Farmers and
Growers particularly as plantations and livestock are usually kept on land, which may require access by
TTVA in the future for upgrades to the system or additions. This section indemnifies any individual who
causes any loss or damage arising from an act even due to negligence. Without accountability, there is
no responsibility and so the standard of expertise from TTVA staff will be subpar. The idea that
financially the cost of repairing any damage caused by negligence is the responsibility of the individual,
entity or company damaged is unlawful. Compensation should be awarded. By ensuring all staff are
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trained adequately and apply best practise the incidence of this happening should be low. Brian Mason
at Vaka Puaikura consultation stated that Insurance would cover these costs. A survey to determine the
percentage of the population who currently have Property insurance should be conducted, before
assumptions are made. Here in the Cook Islands children participate in many parts of life, chores,
helping parents to supervise younger siblings, and an array of other functions, but for the purpose of this
submission, planting and farming. As TTVAs selling point is providing safe potable water, our children
should expect to drink from all water connections, even outside of households. The inclusion of 63(d)
should be removed. If there is any injury or death from the consumption of water TTVA should be held
accountable for this, its job is to provide safe and potable water to consumers.

10.2 Section 66 Regulations
Section 66 is a controversial section. 66(c) must be removed completely, agencies such as
Environment, Infrastructure and others are currently managing this area. It must be left with each
respective agency to continue their roles with expertise and resources to manage the same. The PHA
2004 also includes a Building section which manages water connections and installation. A section
useful to be included under this would be:
66(c) To secure and support other sources of water for the use of Agriculture.
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SUMMARY OF CONCERNS
-

-

-

-

-

-

-

-

-

TTVA Bill 2020 in its current form, is unacceptable. Amendments to the current draft
must be provided for public scrutiny prior to third reading and be deferred to allow
collection of all data and information to carry out all functions of the Ministry.
TTVA legislation MUST specify non privatisation in any scenario, even for economic
improvement. Seabed mining has been approved for the purpose of economic
improvement and diversity, therefore, all assets pertaining to TTVA must be prohibited
from being used as security for loans as with any debt there is a risk of default and loss
of ownership. The loss of ownership of the National Water supply is an unacceptable
risk.
Presentation of TTVA Bill 2020 by Honourable Mark Brown does not align with the
Draft. Questions have been raised about conflict of presented information and lead up
to drafting of the Bill.
National toolkit policy states a Policy must be approved by government prior to drafting
of Bill. Directives issued by Solicitor General in 2012 have not been adhered too. The
result is a Bill that the public are unable to interpret to ensure it is fit for purpose, by
Cook Islanders for Cook Islanders.
Each sector of society must be defined within the Law. Agriculture must have its own
section. Inclusion of incentives for initiatives to create and support alternative water
harvesting systems for the use of the Agricultural Sector, along with free installation of
chlorine filters to all Agricultural connections that request it.
Water is a right, not a commodity. The Bill must recognise this. Acknowledgement is
granted that the TMV System must be managed. Feasibility studies are required to
identify which management system would serve TTVA functions as well as the people
of the Cook Islands
Failure to acknowledge customary values and practise around water, is
unconstitutional.
No responsibility is specified towards Agriculture, and uses for water in pertaining to
food security for the future.
Landowners and Aronga Mana must be satisfied with the amended Draft of the Bill
prior to third reading.
Quantitative research is required to measure affordability across sectors, especially for
Agriculture where production is tedious and costly due to human inputs. Water is
essential for Food Security. Free allocation must be appropriate.
No supply of water should be limited unless extreme drought events occur.
The Authority must be managed by individuals with a history of best practise, success,
no criminal conviction or owned a business or part of one, that has resulted in forced
liquidation or bankruptcy.
TMV was installed to supply safe and potable water to Rarotonga. The Bill itself does
not fully define what this is. PHA 2004 standards are those of New Zealand. This
should also be defined under TTVA Bill and set as a benchmark of minimum standard.
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-

-

National Policy Toolkit outlines that legislation should align with NSDP. Currently the
NSDA20+ is being conducted. All bills currently waiting for third reading should be
delayed in order to ensure this recommendation is met.
There is no concise guideline on TTVA responsibility to ensuring quality of water for
future use, including protection of other water sources from contaminants for example
Agricultural inputs that seep into soil and enter groundwater.

CONCLUSION
Farmers and Growers have expressed dissatisfaction and discontentment. Lack of
acknowledgment to the Agricultural Sector in this draft, and no specific section given to what
could be an option for economic growth through diversity, is disheartening. It seems that
Agriculture despite all its references in various literature authored by Government Agencies
and their partners, has not been recognised within. The number 10 goal in the NSDP 2016 –
2020, is to achieve food security and improved nutrition, and increase sustainable agriculture 11.
According to this Bill Agriculture under section 30, Obligation to manage fair allocation of
available water, sub section 4.(a) says:
any agricultural connection where other uses, in the reasonable opinion of the Authority, take
priority. That is the only part of the bill that refers to Agriculture. Various reports from the Food
and Agriculture Organisation of the United Nations, specifically identify the importance of
water to food. We fail to see how this bill aligns with goal 10 of the NSDP. Members of the
Agriculture community are requesting the bill be redrafted with separate sections for each
sector of society. Agricultural, Households, Government, Tourism, and Industrial. These
demand types are taken from the TTV Code of Practise which was finalised in 2019. Under
Agriculture we would then need to specify even more, what is considered to be commercial
and what is not, as the free allocation is only for the use of non-commercial water.
The OPMs National Policy Toolkit outlines that legislation should align with NSDP. Currently
the NSDA20+ is being conducted. All bills currently waiting for 3 rd reading should be delayed in
order to ensure this recommendation is met.
This bill will not be accepted, it requires redrafting and must invite genuine stakeholder
negotiation, as part of the drafting process. This law may be in existence for the next 50 years
and will impact on our future generation of Growers and Farmers negatively.
Growers Committee
Diana Tschan Chair
Andy Kirkwood Secretary
Junior Areai Ruaau Growers and fishing Association
Teariki Matenga Titikaveka Growers Association
Danny Mataroa Tango Enua
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Growers Associations:
Vaimaanga Growers Association
Arenikau Aitutaki
Natura Kuki Airani (specific submission on organic community and standards provided)
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